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OZNAMENIE
Ministerstva zahranicnych veci Slovenskej republiky

Ministerstvo zahrani¢nych veci Slovenskej republiky oznamuje, ze 26. jula 1995 bol otvoreny na
podpis Druhy protokol k Dohovoru o ochrane finanénych zaujmov Eurépskych spolocenstiev.

Narodna rada Slovenskej republiky vyslovila stihlas s pristiipenim k protokolu svojim
uznesenim ¢. 961 zo 14. maja 2004.

Prezident Slovenskej republiky listinu o pristupe podpisal 25. augusta 2004.

Listina o pristupe bola uloZzena 30. septembra 2004 u generalneho tajomnika Rady Eurépske;j
unie, depozitara protokolu.

Pre zmluvné Staty, teda aj pre Slovensku republiku, protokol nadobudne platnost 19. maja 2009
v sulade s ¢lankom 17 ods. 4.
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K oznameniu ¢. 164/2009 Z. z.

DRUHY PROTOKOL vyhotoveny na ziklade élanku K. 3 Zmluvy o Eurépskej tinii k Dohovoru
o ochrane finanénych zaujmov Europskych spolocenstiev

Vysoké zmluvné strany tohto protokolu, ¢lenské staty Eurépskej unie,
odkazujuc na Akt Rady Eurdpskej tinie z 19. jula 1997;

zelajuc si zabezpecit, aby ich trestnopravne normy uc¢inne prispievali k ochrane finanénych
zaujmov Eurépskych spolocenstiev;

uznavajuc délezitost Dohovoru o ochrane finanénych zaujmov Eur6pskych spolocenstiev z 26.
jula 1995 pre boj proti podvodom, ktoré maji dosah na prijmy a vydavky spolocenstva;

uznavajuc dolezitost Protokolu z 27. septembra 1996 k uvedenému dohovoru pre boj proti
korupcii, ktora poskodzuje alebo by mohla poskodit finanéné zaujmy Eurépskych spolocenstiev;

uvedomujuc si, ze finanéné zaujmy Europskych spolocenstiev by mohli poskodit alebo ohrozit
¢iny pachané v mene pravnickych osob a ¢iny spojené s pranim Spinavych penazi;

presvedcené o nutnosti upravit v pripade potreby vnutrostatne pravne predpisy tak, aby bolo
mozné vyvodit zodpovednost pravnickych osob v pripadoch podvodu alebo aktivnej korupcie
a prania Spinavych penazi pachanych v ich prospech, ktoré poskodzuju alebo by mohli poskodit
finan¢né zaujmy Eurépskych spolocenstiev;

presvedcené o nutnosti upravit v pripade potreby vnutrostatne pravne predpisy tak, aby sa
ustanovili tresty za pranie prijmov z podvodov alebo korupcie, ktoré poskodzuju alebo by mohli
poskodit finanéné zaujmy Europskych spolocenstiev, a umoznilo zabavit prijmy z takychto
podvodov alebo korupcie;

presvedcené o nutnosti upravit v pripade potreby vnutrostatne pravne predpisy tak, aby sa
zamedzilo odmietnutie vzajomnej pomoci len z toho dovodu, Ze trestné ¢iny, na ktoré sa vztahuje
tento protokol, suvisia s danovymi alebo colnymi trestnymi ¢inmi, alebo sa za také povazuju;

konstatujuc, Ze spolupracu medzi ¢lenskymi Statmi uz upravuje Dohovor o ochrane finanénych
zaujmov Eurdopskych spolocenstiev z 26. jula 1995, ale Ze je potrebné bez dotknutia zavazkov
vyplyvajucich z prava spolocenstva primerane upravit aj spolupracu medzi clenskymi Statmi
a komisiou s cielom zabezpecit ucinny postup proti podvodom, aktivnej a pasivnej korupcii a s tym
suvisiacim pranim Spinavych penazi, ktoré poskodzuju alebo by mohli poskodit finanéné zaujmy
Europskych spolocenstiev vratane vymeny informacii medzi ¢lenskymi Statmi a komisiou;

vzhladom na to, Ze s cielom povzbudit a ulah¢it vymenu informacii je nutné zabezpecit
primerant ochranu osobnych tdajov;

vzhladom na to, Ze vymena informacii by nemala brzdit prebiehajiice vySetrovania a Ze je preto
nutné zabezpecit ochranu doévernosti vySetrovania;

vzhladom na to, Ze treba prijat primerané ustanovenia tykajuce sa prislusnosti Siidneho dvora
Eurépskych spolocenstiev;

a vzhladom na to, Ze by sa malo ustanovit uplatniovanie relevantnych ustanoveni Dohovoru
o ochrane finan¢nych zaujmov Eurépskych spolocenstiev z 26. jula 1995 na niektoré ¢iny, na
ktoré sa vztahuje tento protokol,

dohodli sa takto:
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Clanok 1
Definicie
Na ucely tohto protokolu

(@) .Dohovor” je Dohovor o ochrane finanénych zaujmov Eurépskych spolocenstiev z 26. jila 1995
vyhotoveny na zaklade ¢lanku K. 3 Zmluvy o Eurépskej tinii;?)

(b) ,podvod*” je konanie uvedené v clanku 1 dohovoru;

()

- ,pasivha korupcia“ je konanie uvedené v clanku 2 Protokolu k Dohovoru o ochrane
finanénych zaujmov Eurépskych spolocenstiev z 27. septembra 1996 vyhotoveného na zaklade
clanku K. 3 Zmluvy o Eurépskej tnii,?)

- ,aktivna korupcia“ je konanie uvedené v ¢lanku 3 protokolu;

(d) ,pravnicka osoba“ je akykolvek subjekt, ktory ma takyto Statut podla platného vnutrostatneho
pravneho poriadku, okrem Statov alebo inych verejnych organov vykonavajucich pravomoci
Statu a verejnych medzinarodnych organizacii;

(e) ,pranie Spinavych penazi“ je konanie definované v tretej zarazke c¢lanku 1 smernice rady
91/308/EHS z 10. juna 1991 o zamedzeni pouzivania finan¢ného systému na ucely prania
Spinavych penazi,® ktoré sa tyka prijmov z podvodov, prinajmensom v zavaznych pripadoch,
a prijmov z aktivnej a pasivnej korupcie.

Clanok 2
Pranie Spinavych penazi

Kazdy clensky stat prijme nevyhnutné opatrenia na ustanovenie prania Spinavych penazi ako
trestného cinu.

Clanok 3
Zodpovednost pravnickych osob

1. Kazdy clensky sStat prijme nevyhnutné opatrenia zabezpecujuce vyvodenie zodpovednosti
pravnickych os6b za podvody, aktivnhu korupciu a pranie Spinavych penazi spachanych v ich
prospech akoukolvek osobou konajucou bud samostatne alebo ako sucast organu pravnickej
osoby, ktora ma v ramci pravnickej osoby vediice postavenie vyplyvajuce z
— pravomoci zastupovat pravnicku osobu alebo
— pravomoci prijimat rozhodnutia v mene pravnickej osoby alebo
- riadiacej pravomoci v ramci pravnickej osoby,
ako aj za ucast na takychto podvodoch, aktivnej korupcii alebo prani Spinavych penazi alebo na
pokuse o spachanie takéhoto podvodu ako spolupachatel alebo navodca.

2. Okrem pripadov uz uvedenych v odseku 1 prijme kazdy c¢lensky Stat nevyhnutné opatrenia
zabezpecujuce vyvodenie zodpovednosti pravnickej osoby v pripade, Ze nedostatocny dohlad
alebo kontrola zo strany osoby uvedenej v odseku 1 umoznil spachat podvod alebo ¢in aktivne;j
korupcie alebo pranie Spinavych penazi v prospech tejto pravnickej osoby jej podriadenou
osobou.

3. Zodpovednost pravnickej osoby podla odsekov 1 a 2 nevylucuje trestné konanie proti fyzickym
osobam, ktoré su pachatelmi, navodcami alebo spolupachatelmi podvodu, aktivnej korupcie
alebo prania Spinavych penazi.

Clanok 4
Sankcie pre pravnické osoby

1. Kazdy clensky Stat prijme nevyhnutné opatrenia umoznujice ulozit pravnickej osobe, proti
ktorej bola vyvodena zodpovednost podla ¢lanku 3 ods. 1, uc¢inné, imerné a odstrasujuce
sankcie zahfnajuce trestné aj netrestné pokuty vratane dalsich moznych sankcii, ako napriklad

a) odnatie naroku na verejné davky alebo pomoc;
b) docasny alebo trvaly zakaz vykonu obchodnych ¢innosti;

c¢) nariadenie sudneho dohladu;
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d) sudny prikaz k likvidacii.

2. Kazdy clensky stat prijme nevyhnutné opatrenia umoznujuce ulozit pravnickej osobe, proti
ktorej bola vyvodena zodpovednost podla ¢lanku 3 ods. 2, uc¢inné, timerné a odstrasujuce
sankcie alebo opatrenia.

Clanok 5
Zabavenie

Kazdy c¢lensky Stat prijme nevyhnutné opatrenia umoznujuce zaistif a bez dotknutia prav
dobromyselnych tretich stran zabavit alebo odnat prostriedky a prijmy z podvodu, aktivnej
a pasivnej korupcie a prania Spinavych penazi alebo majetok, ktorého hodnota zodpoveda tymto
prijmom. So vSetkymi zaistenymi alebo zabavenymi prostriedkami, prijmami alebo inym majetkom
zaobchadza clensky stat v stilade so svojim vnutrostatnym pravnym poriadkom.

Clanok 6
Spolupraca s Komisiou Eurépskych spolocenstiev

Clensky stat nesmie odmietnuf poskytnutie vzajomnej pomoci v pripade podvodu, aktivnej
a pasivnej korupcie a prania Spinavych penazi len z toho dévodu, Ze suvisi s danovym alebo
colnym trestnym c¢inom alebo sa za taky povazuje.

Clanok 7
Spolupraca s Komisiou Eurépskych spolocenstiev

1. Clenské staty spolupracuju s komisiou v boji proti podvodom, aktivnej a pasivnej Kkorupcii
a praniu Spinavych penazi.
S tymto cielom komisia poskytuje taku technicka aj operativnu pomoc, aku prislusné
vnutrostatne organy potrebujui na ulahcenie koordinacie uskutocnovanych vysSetrovani.

2. Prislusné organy v ¢lenskych statoch si mézu vymienat informacie s komisiou s cielom ulah¢it
zistenie okolnosti a zabezpecit ucinny postup proti podvodom, aktivnej a pasivnej korupcii
a praniu Spinavych penazi. Komisia a prislusné vnutrostatne organy v kazdom jednotlivom
pripade prihliadaju na poziadavky dovernosti vysetrovania a ochrany udajov. S tymto cielom
moze Clensky stat pri poskytovani informacii komisii ustanovit Specifické podmienky tykajuce
sa pouzivania informacii, ¢i uz komisiou alebo inym ¢lenskym Statom, ktorému by sa poskytla
tato informacia.

Clanok 8
Zodpovednost komisie za ochranu udajov

Komisia zabezpeci, aby sa v kontexte vymeny informacii podla élanku 7 ods. 2 pri spracovani
osobnych udajov zabezpecila miera ochrany, ktora je rovnaka ako miera ochrany ustanovena
smernicou 95/46/ES Europskeho parlamentu a rady z 24. oktobra 1995 o ochrane jednotlivcov
v suvislosti so spracovanim osobnych tidajov a o slobodnom pohybe tychto tidajov.4)

Clanok 9
Zverejnenie pravidiel na ochranu adajov

Pravidla prijaté v suvislosti so zavizkami vyplyvajucimi z élanku 8 sa uverejnia v Uradnom
vestniku Eurépskych spolocenstiev.

Clanok 10
Odovzdavanie udajov ostatnym clenskym Statom a tretim krajinam

1. S vyhradou podmienok uvedenych v ¢lanku 7 ods. 2 moze komisia odovzdat osobné uidaje
ziskané od c¢lenského Statu pri vykone jej funkcii podla ¢lanku 7 ktorémukolvek inému
¢lenskému statu. Komisia informuje ¢lensky §tat, ktory informacie poskytol, o imysle odovzdat
tieto informacie.
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2. Komisia moze za rovnakych podmienok odovzdat osobné udaje ziskané od clenského Statu pri
vykone svojich funkcii podla ¢lanku 7 ktorejkolvek tretej krajine pod podmienkou, Ze ¢lensky
stat, ktory tuto informaciu poskytol, s ich odovzdanim suhlasi.

Clanok 11
Organ dohladu

Kazdy organ povereny alebo vytvoreny s cielom vykonavat funkciu nezavislého dohladu nad
ochranou udajov vo vztahu k osobnym udajom, ktoré vlastni komisia v stlade so svojimi
funkciami vyplyvajucimi zo Zmluvy o zalozeni Euréopskych spolocenstiev, je prislusny vykonavat
tato ista funkciu aj vo vztahu k osobnym udajom, ktoré vlastni komisia na zaklade tohto
protokolu.

Clanok 12
Vztah k dohovoru

1. Ustanovenia ¢lankov 3, 5 a 6 dohovoru sa vztahuju aj na konanie uvedené v ¢lanku 2 tohto
protokolu.

2. Na tento protokol sa vztahuju aj tieto ustanovenia dohovoru:
— Clanok 4 za predpokladu, ze ak nebolo uvedené inak v ¢ase predloZzenia oznamenia podla
clanku 16 ods. 2 tohto protokolu, kazdé vyhlasenie urobené podla ¢lanku 4 ods. 2 dohovoru sa
vztahuje aj na tento protokol,
— ¢lanok 7 za predpokladu, Ze zasada ne bis in idem plati aj pre pravnické osoby, a ze ak nebolo
uvedené inak v case predlozenia oznamenia podla ¢lanku 16 ods. 2 tohto protokolu, kazdé
vyhlasenie urobené podla ¢lanku 7 ods. 2 dohovoru sa vztahuje aj na tento protokol,
— c¢lanok 9,
- ¢lanok 10.

Clanok 13
Sudny dvor

1. Kazdy spor medzi ¢lenskymi Statmi tykajuci sa vykladu alebo uplatiiovania tohto dohovoru
musi v uvodnej faze preskumat rada v sulade s postupom ustanovenym v hlave VI Zmluvy
o Eurépskej unii s ciefom dosiahnut rieSenie.

Ak sa do siestich mesiacov nedosiahne ziadne rieSenie, ktorakolvek strana sporu moze vec
postupit Sidnemu dvoru Eurépskych spolocenstiev.

2. Kazdy spor medzi jednym clenskym Statom alebo viacerymi clenskymi Statmi a komisiou
tykajuci sa uplatniovania clanku 2 vo vztahu k ¢lanku 1 pism. e), ¢clankom 7, 8, 10 a ¢lanku 12
ods. 2 Stvrtej zarazke tohto protokolu, ktory sa nepodarilo vyriesit rokovaniami, mozno postupit
Sudnemu dvoru po uplynuti Siestich mesiacov odo dna, ked jedna zo stran oznamila druhej
strane existenciu sporu.

3. Protokol o vyklade Dohovoru o ochrane finanénych zaujmov Eurépskych spolocenstiev z 29.
novembra 19965 Sudnym dvorom Eurdpskych spolocenstiev prostrednictvom predbezného
rozhodnutia, vyhotoveny na zaklade c¢lanku K. 3 Zmluvy o Eurdpskej unii, sa vztahuje aj na
tento protokol za predpokladu, ze vyhlasenie urobené clenskym Statom podla c¢lanku 2
uvedeného protokolu sa vztahuje aj na tento protokol, ak dotknuty cClensky Stat neurobi
vyhlasenie v opacnom zmysle pri predkladani oznamenia podla c¢lanku 16 ods. 2 tohto
protokolu.

Clanok 14
Nezmluvna zodpovednost

Na ucely tohto protokolu nezmluvnu zodpovednost spoloc¢enstva upravuje odsek 2 clanku 215
Zmluvy o zalozeni Eurépskeho spolo¢enstva. Plati ¢lanok 178 tejto zmluvy.
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—

Clanok 15
Sudna kontrola

. Sudny dvor ma pravomoc konat na podnet akejkolvek fyzickej osoby alebo pravnickej osoby
namietajucej proti rozhodnutiu komisie adresovanému tejto osobe, alebo rozhodnutiu, ktoré sa
priamo a osobne dotyka tejto osoby, z dévodu poruSenia ¢l. 8 alebo iného pravidla prijatého na
jeho zaklade alebo z dovodu zneuzitia pravomoci.

. Clanok 168a ods. 1 a 2, ¢lanok 173 ods. 5, ¢lanok 174 ods. 1, ¢lanok 176 ods. 1 a 2, ¢élanky
185 a 186 Zmluvy o zalozeni Europskeho spolocenstva, ako aj Statut Sudneho dvora
Europskych spolocenstiev platia mutatis mutandis.

Clanok 16
Nadobudnutie platnosti

. Tento dohovor podlieha prijatiu clenskymi Statmi v sulade sich prisluSnymi ustavnymi
poziadavkami.

. Clenské staty oznamia generalnemu tajomnikovi Rady Europskej unie splnenie svojich
ustavnych poziadaviek na prijatie tohto dohovoru.

. Tento protokol nadobudne platnost 90 dni od predlozenia oznamenia podla odseku 2 Statom,
ktory je clenskym Statom Europskej tnie v den, ked rada prijme akt o vyhotoveni tohto
protokolu, a ktory ako posledny splni tito formalnu nalezitost. Ak vSak k uvedenému dnu
dohovor este nenadobudol platnost, tento protokol nadobudne platnost dnom nadobudnutia
platnosti dohovoru.

. Uplatniovanie clanku 7 ods. 2 sa vSak pozastavi dovtedy, kym relevantna institiicia Eurépskych
spoloc¢enstiev nesplni svoju povinnost uverejnit pravidla o ochrane udajov podla ¢lanku 9 alebo
podla podmienok ¢lanku 11 tykajucich sa organu dohladu.

Clanok 17
Pristupenie novych clenskych Statov

. Tento protokol je otvoreny na pristupenie kazdému statu, ktory sa stane clenskym Statom
Europskej tinie.

. Znenie tohto protokolu v jazyku pristupujuceho statu vyhotovené Radou Eurdpskej unie je
autentické.

. Listiny o pristipeni sa ulozia u depozitara.

. Tento protokol nadobudne platnost pre kazdy stat, ktory k nemu pristapi, po uplynuti 90 dni
odo dna uloZenia jeho listiny o pristupeni alebo diiom nadobudnutia platnosti tohto protokolu,
ak tento v ¢ase uplynutia uvedenej 90-dnovej lehoty eSte nenadobudol platnost.

Clanok 18
Vyhrady

. Kazdy clensky stat si moéze vyhradit pravo ustanovit pranie Spinavych penazi tykajuce sa
prijmov z aktivnej a pasivnej korupcie ako trestny ¢in len v zavaznych pripadoch aktivnej
a pasivnej korupcie. Kazdy ¢lensky Stat, ktory urobi takuito vyhradu, informuje o nej depozitara
s uvedenim podrobnosti o rozsahu vyhrady pri predkladani oznamenia podla ¢lanku 16 ods. 2.
Tato vyhrada je v platnosti po dobu piatich rokov od predlozenia uvedeného oznamenia. Mozno
ju predizit jeden raz o dalSie patroéné obdobie.

. Rakuska republika méze pri predkladani oznamenia podla ¢lanku 16 ods. 2 vyhlasit, Ze nebude
viazana c¢lankami 3 a 4. Toto vyhlasenie strati platnost pat rokov odo dna prijatia aktu
o vyhotoveni tohto protokolu.

. Nepovoluju sa ziadne iné vyhrady s vynimkou vyhrad urobenych podla ¢lanku 12 ods. 2 prvej
a druhej zarazky.
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Clanok 19
Depozitar
1. Depozitarom tohto protokolu je generalny tajomnik Rady Eurépskej tnie.
2. Depozitar uverejni v Uradnom vestniku Eurépskych spolocenstiev informacie o prijatiach

a pristapeniach, vyhlaseniach a vyhradach a akékolvek iné oznamenia tykajuce sa tohto
protokolu.

NA DOKAZ TOHO dolupodpisani splnomocnenci prilozili svoj podpis.

Dané v Bruseli devitnasteho juna tisic devifsto devafdesiatsedem v jednom pévodnom
vyhotoveni v anglickom, danskom, finskom, francuzskom, holandskom, gréckom, irskom,
nemeckom, portugalskom, Spanielskom, Svédskom a talianskom jazyku, pricom kazdy text ma
rovnaku platnost; toto povodné vyhotovenie zostane ulozené v archive generalneho sekretariatu
Rady Europskej tinie.

Spolocéné vyhlasenie o ¢lanku 13 ods. 2

Clenské staty vyhlasuju, ze odkaz v ¢lanku 13 ods. 2 na ¢lanok 7 protokolu sa vztahuje len na
spolupracu medzi komisiou na jednej strane a clenskymi Statmi na druhej strane a nedotyka sa
slobodného rozhodnutia ¢élenskych Statov poskytovat informacie v priebehu trestného
vySetrovania.

Vyhlasenie komisie o ¢lanku 7

Komisia prijima ulohy, ktoré jej boli zverené na zaklade c¢lanku 7 Druhého dodatkového
protokolu k Dohovoru o ochrane finanénych zaujmov Eurépskych spolocenstiev.
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Priloha k ¢éiastke 64

K oznameniu ¢é. 164/2009 Z. z.

SECOND PROTOCOL, drawn up on the basis of Article K.3 of the treaty
on European Union, to the Convention on the protection
of the European Communities’ financial interests

THE HIGH CONTRACTING PARTIES to this Protocol,
Member States of the European Union,

REFERRING to the Act of the Council of the European
Union of 19 June 1997;

DESIRING to ensure that their criminal laws
contribute effectively to the protection of the financial
interests of the European Communities;

RECOGNIZING the importance of the Convention on
the protection of the European Communities’ financial
interests of 26 July 1995 in combating fraud affecting
Community revenue and expenditure;

RECOGNIZING the importance of the Protocol of 27
September 1996 to the said Convention in the fight
against corruption damaging or likely to damage the
European Communities’ financial interests;

AWARE that the financial interests of the European
Communities may be damaged or threatened by acts
committed on behalf of legal persons and acts involving
money laundering;

CONVINCED of the need for national law to be
adapted, where necessary, to provide that legal
persons can be held liable in cases of fraud or active
corruption and money laundering committed for their
benefit that damage or are likely to damage the
European Communities’ financial interests;

CONVINCED of the need for national law to be
adapted, where necessary, to penalize acts of
laundering of proceeds of fraud or corruption that
damage or are likely to damage the European
Communities’ financial interests and to make it
possible to confiscate proceeds of such fraud and
corruption;

CONVINCED of the need for national law to be
adapted, where necessary, in order to prevent the
refusal of mutual assistance solely because offences
covered by this Protocol concern or are considered as
tax or customs duty offences;

NOTING that cooperation between Member States is
already covered by the Convention on the protection of
the European Communities’ financial interests of 26
July 1995, but that there is a need, without prejudice
to obligations under Community law, for appropriate
provision also to be made for cooperation between
member States and the Commission to ensure effective
action against fraud, active and passive corruption

') OJ No C 316, 27. 11. 1995, p. 49.
2) OJ No C 313, 23. 10. 1996, p. 2.

and related money laundering damaging or likely to
damage the European Communities’ financial
interests, including exchange of information between
the Member States and the Commission;

CONSIDERING that, in order to encourage and
facilitate the exchange of information, it is necessary to
ensure adequate protection of personal data;

CONSIDERING that the exchange of information
should not hinder ongoing investigations and that it is
therefore necessary to provide for the protection of
investigation secrecy;

CONSIDERING that appropriate provisions have to be
drawn up on the competence of the Court of Justice of
the European Communities;

CONSIDERING finally that the relevant provisions of
the Convention on the protection of the European
Communities’ financial interests of 26 July 1995
should be made applicable to certain acts covered by
this Protocol,

HAVE AGREED ON THE FOLLOWING PROVISIONS:

Article 1
Definitions

For the purposes of this Protocol:

(a) ‘Convention‘ shall mean the Convention drawn up
on the basis of Article K.3 of the Treaty on European
Union on the protection of the European
Communities’ financial interests, of 26 July 1995');

(b) ‘fraud‘ shall mean the conduct referred to in Article 1
of the Convention;

(c) ‘passive corruption’ shall mean the conduct referred
to in Article 2 of the Protocol drawn up on the basis
of Article K.3 of the Treaty on European Union to the
convention on the protection of the European
Communities’ financial interests, of 27 September
19962,

‘active corruption’ shall mean the conduct
referred to in Article 3 of the same Protocol;

(d) ‘legal person’ shall mean any entity having such
status under the applicable national law, except for
States or other public bodies in the exercise of State
authority and for public international organizations;
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(e) ‘money laundering’ shall mean the conduct as
defined n the third indent of Article 1 of Council
Directive 91/308/EEC of 10 June 1991 on the
prevention of the use of the financial system for the
purpose of money laundering®), related to the
proceeds of fraud, at least in serious cases, and of
active and passive corruption.

Article 2
Money laundering

Each Member State shall take the necessary
measures to establish money laundering as a
criminal offence.

Article 3
Liability of legal persons

1. Each Member State shall take the necessary
measures to ensure that legal persons can be held
liable for fraud, active corruption and money
laundering committed for their benefit by any
person, acting either individually or as part of an
organ of the legal person, who has a leading position
within the legal person, based on

- a power of representation of the legal person, or

- an authority to take decisions on behalf of the legal
person, or

—an authority to exercise control within the legal
person,

as well as for involvement as accessories or

instigators in such fraud, active corruption or

money laundering or the attempted commission of
such fraud.

2. Apart from the cases already provided for in
paragraph 1, each Member State shall take the
necessary measures to ensure that a legal person can
be held liable where the lack of supervision or control
by a person referred to in paragraph 1 has made
possible the commission of a fraud or an act of active
corruption or money laundering for the benefit of that
legal person by a person under its authority.

3. Liability of a legal person under paragraphs 1 and
2 shall not exclude criminal proceedings against
natural persons who are perpetrators, instigators or
accessories in the fraud, active corruption or money
laundering.

Article 4
Sanctions for legal persons

1. Each Member State shall take the necessary
measures to ensure that a legal person held liable
pursuant to Article 3 (1) is punishable by effective,
proportionate and dissuasive sanctions, which shall
include criminal or non-criminal fines and may include
other sanctions such as:

(a) exclusion from entitlement to public benefits or aid;

%) OJ No L 166, 28. 6. 1991, p. 77.

(b) temporary or permanent disqualification from the
practice of commercial activities;

(c) placing under judicial supervision;

(d) a judicial winding-up order.

2. Each Member State shall take the necessary
measures to ensure that a legal person held liable
pursuant to Article 3 (2) is punishable by effective,
proportionate and dissuasive sanctions or measures.

Article 5
Confiscation

Each Member State shall take the necessary
measures to enable the seizure and, without prejudice
to the rights of bona fide third parties, the confiscation
or removal of the instruments and proceeds of fraud,
active and passive corruption and money laundering,
or property the value of which corresponds to such
proceeds. Any instruments, proceeds or other property
seized or confiscated shall be dealt with by the Member
State in accordance with its national law.

Article 6
Cooperation with the Commission
of the European Communities

A Member State may not refuse to provide mutual
assistance in respect of fraud, active and passive
corruption and money laundering for the sole reason
that it concerns or is considered as a tax or customs
duty offence.

Article 7
Cooperation with the Commission
of the European Communities

1. The Member States and the Commission shall
cooperate with each other in the fight against fraud,
active and passive corruption and money laundering.
To that end, the Commission shall lend such technical
and operational assistance, as the competent national
authorities may need to facilitate coordination of their
investigations.

2. The competent authorities in the Member States
may exchange information with the Commission so as
to make it easier to establish the facts and to ensure
effective action against fraud, active and passive
corruption and money laundering. The Commission
and the competent national authorities shall take
account, in each specific case, of the requirements of
investigation secrecy and data protection. To that end,
a Member State, when supplying information to the
Commission, may set specific conditions covering the
use of information, whether by the Commission or by
another Member State to which that information may
be passed.
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Article 8
Data protection responsibility
for the Commission

The Commission shall ensure that, in the context of
the exchange of information under Article 7 (2), it shall
observe, as regards the processing of personal data, a
level of protection equivalent to the level of protection
set out in Directive 95/46/EC of the European
Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the
processing of personal data and on the free movement
of such data?).

Article 9
Publication of data protection rules

The rules adopted concerning the obligations under
Article 8 shall be published in the Official Journal of
the European Communities.

Article 10
Transfer of data to other Member
States and third countries

1. Subject to any conditions referred to in Article 7
(2), the Commission may transfer personal data
obtained from a Member State in the performance of its
functions under Article 7 to any other Member State.
The Commission shall inform the Member State which
supplied the information of its intention to make such
as transfer.

2. The Commission may, under the same conditions,
transfer personal data obtained from a Member State
in the performance of its functions under Article 7 to
any third country provided that the Member State
which supplied the information has agreed to such
transfer.

Article 11
Supervisory authority

Any authority designated or created for the purpose
of exercising the function of independent data
protection supervision over personal data held by the
Commission pursuant to its functions under the
Treaty establishing the European Community, shall be
competent to exercise the same function with respect
to personal data held by the Commission by virtue of
this Protocol.

Article 12
Relation to the Convention

1. The provisions of Articles 3, 5 and 6 of the
Convention shall also apply to the conduct referred to
in Article 2 of this Protocol.

%) OJ No L 281, 23. 11. 1995, p. 31.
% OJ No C 151, 20. 5. 1997, p. 1.

2. The following provisions of the Convention shall
also apply to this Protocol:

- Article 4, on the understanding that, unless
otherwise indicated at the time of the notification
provided for in Article 16 (2) of this Protocol, any
declaration within the meaning of Article 4 (2) of the
Convention, shall also apply to this Protocol,

- Article 7, on the understanding that the ne bis in
idem principle also applies to legal persons, and
that, unless otherwise indicated at the time the
notification provided for in

— Article 16 82) of this Protocol is being given, any
declaration within the meaning of Article 7 (2), of the
Convention shall also apply to this Protocol,

- Article 9,

— Article 10.

Article 13
Court of Justice

1. Any dispute between Member States on the
interpretation or application of this Protocol must in an
initial stage be examined by the Council in accordance
with the procedure set out in Title VI of the Treaty on
European Union with a view to reaching a solution.

If no solution is found within six months, the matter
may be referred to the Court of Justice by a party to the
dispute.

2. Any dispute between one or more Member States
and the Commission concerning the application of
Article 2 in relation to Article 1 (e), and Article 7, 8, 10
and 12 (2), fourth indent of this Protocol which it has
proved impossible to settle through negotiation may be
submitted to the Court of Justice, after the expiry of a
period of six months from the date on which one of the
parties has notified the other of the existence of a
dispute.

3. The Protocol drawn up on the basis of Article K.3 of
the Treaty on European Union, on the interpretation,
by way of preliminary rulings, by the Court of Justice of
the European Communities of the Convention on the
protection of the European Communities’ financial
interests, of 29 November 1996°), shall apply to this
Protocol, on the understanding that a declaration
made by a Member State pursuant to Article 2 of that
Protocol is also valid regarding this Protocol unless the
Member State concerned makes a declaration to the
contrary when giving the notification provided for in
Article 16 (2) of this Protocol.

Article 14
Non-contractual liability

For the purposes of this Protocol, the
non-contractual liability of the Community shall be
governed by the second paragraph of Article 215 of the
Treaty establishing the European Community. Article
178 of the same Treaty shall apply.
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Article 15
Judicial control

1. The Court of Justice shall have jurisdiction in
proceedings instituted by any natural or legal person
against a decision of the Commission addressed to that
person or which is of direct and individual concern to
that person, on ground of infringement of Article 8 or
any rule adopted pursuant thereto, or misuse of
powers.

2. Articles 168 a (1) and (2), 173, fifth paragraph,
174, first paragraph, 176, first and second
paragraphs, 185 and 186 of the Treaty establishing the
European Community, as well as the Statute of the
Court of Justice of the European Community, shall
apply, mutatis mutandis.

Article 16
Entry into force

1. This Protocol shall be subject to adoption by the
Member States in accordance with their respective
constitutional requirements.

2. Member States shall notify the Secretary-General
of the Council of the European Union of the completion
of the procedures required under their respective
constitutional rules for adopting this Protocol.

3. This Protocol shall enter into force ninety days
after the notification provided for in paragraph 2, by
the State which, being a member of the European
Union on the date of the adoption by the Council of the
act drawing up this Protocol, is the last to fulfil that
formality. If, however, the Convention has not entered
into force on that date, this Protocol shall enter into
force on the date on which the Convention enters into
force.

4. However, the application of Article 7 (2) shall be
suspended if, and for so long as, the relevant
institution of the European Communities has not
complied with its obligation to publish the data
protection rules pursuant to Article 9 or the terms of
Article 11 concerning the supervisory authority have
not been complied with.

Article 17
Accession of new Member States

1. This Protocol shall be open to accession by any
State that becomes a member of the European Union.

2. The text of this Protocol in the language of the
acceding State, drawn up by the Council of the
European Union, shall be authentic.

3. Instruments of accession shall be deposited with
the depositary.

4. This Protocol shall enter into force with respect to
any State that accedes to it ninety days after the
deposit of its instrument of accession or on the date of
entry into force of this Protocol if it has not yet entered
into force at the time of expiry of the said period of
ninety days.

Article 18
Reservations

1. Each Member State may reserve the right to
establish the money laundering related to the proceeds
of active and passive corruption as a criminal offence
only in serious cases of active and passive corruption.
Any Member State making such a reservation shall
inform the depositary, giving details of the scope of the
reservation, when giving the notification provided for
in Article 16 (2). Such a reservation shall be valid for a
period of five years after the said notification. It may be
renewed once for a further period of five years.

2. The Republic of Austria may, when giving its
notification referred to in Article 16 (2), declare that it
will not be bound by Articles 3 and 4. Such a
declaration shall cease to have effect five years after the
date of the adoption of the act drawing up this Protocol.

3. No other reservations shall be authorized, with the
exception of those provided for in Article 12 (2), first
and second indent.

Article 19
Depositary

1. The Secretary-General of the Council of the
European Union shall act as depositary of this
Protocol.

2. The depositary shall publish in the Official
Journal of the European Communities information on
the progress of adoptions and accessions, declarations
and reservations and any other notification concerning
this Protocol.

Done at Brussels, this nineteenth day of June in the
year one thousand nine hundred and ninety-seven, in
a single original, in the Danish, Dutch, English,
Finnish, French, German, Greek, Irish, Italian,
Portuguese, Spanish and Swedish languages, each
text being equally authentic, such original remaining
deposited in the archives of the General Secretariat of
the Council of the European Union.

Joint Declaration on Article 13 (2)

The Member States declare that the reference in
Article 13 (2) to Article 7 of the Protocol shall apply only
to cooperation between the Commission on the one
hand and the Member States on the other and is
without prejudice to Member States’ discretion in
supplying information in the course of criminal
investigations.

Commission Declaration on Article 7

The Commission accepts the tasks entrusted to it
under Article 7 of the Second Additional Protocol to the
Convention on the protection of the European
Communities’ financial interests.
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